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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554 A:--
~

In the Matter of

Implementation of the Satellite Home
Viewer Improvement Act of 1999;
Retransmission Consent Issues

To: The Commission

SUPPLEMENTAL INFORMATION

EchoStar Sateilite Corporation ('"EchoStar") hereby submits certain additional

information material to the Commission's implementation of Satellite Home Viewer

Improvement Act's good faith requirement, 47 USc. § 325(b), that is the subject matter of the

captioned rulemaking. 1 Specifically, EchoStar submIts further concrete evidence of many

broadcasters' unfortunate inclination to make demands that in EchoStar's view run afoul of the

good faith requirement of the statute in retransmiS8ion negotiations. This evidence takes the

problems that the Commission is called on to address from the academic level to the level of

EchoStar's day-to-day experiences in the retransmission marketplace.

Act of Nov. 29,1999, PL 106-113, § 1000(9), 113 Stat. 1501 (enacting S. 1948,
including the Satellite Home Viewer Improvement Act of 1999 ("SHVIA"), Title I of the
Intellectual Property and Communications Omnibus Refort Act of 1999 ("IPACORA"), to be
codified in scattered Sections of 17 and 47 U.S.c.
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To date, EchoStar has made diligent and intense efforts to secure retransmission

consent from a wide variety of broadcasters with stations in many regions of the country,

including Missouri, Texas, North Carolina, California, Georgia, Washington, Colorado,

Massachusetts, New Mexico, Nevada, Utah, Oregon, Rhode Island, Connecticut, Michigan,

Florida, Minnesota, and the District of Columbia. EchoStar has requested consent from isolated

stations as well as some ofthe largest groups of broadcast properties in the country. With very

few exceptions, these broadcasters are all demanding significant monetary compensation in

exchange for that consent, ranging from 10, 15 or 30 cents in relatively few cases to a typical

requirement of 50 cents per subscriber per month. EchoStar believes that these same

broadcasters have not requested and do not receive any cash payment in exchange for their

retransmission consent from cable operators, and none has provided EchoStar with any proofthat

this dramatic difference in terms is due to ~ompetitive marketplace considerations.

In addition, almost invariably, the broadcasters that EchoStar has approached will

not grant retransmission consent unless EchoStar agrees to a condition prohibiting entirely the

importation of distant signals into their designated market areas ("DMAs"), even to unserved

households within that area and even though such importation is expressly permitted by the

SHVIA. 2 Moreover, several broadcasters, including broadcasters in Michigan and Georgia, also

prohibit or significantly restrict the export of their signals outside their DMAs. In short, these

For example, broadcasters in Missouri, Texas, Washington, North Carolina,
Michigan and New Mexico require a $.50 monthly subscriber fee and a ban on the importation
of distant signals. One major broadcast group has demanded a retransmission fee equal to $.50
per subscriber per month for the average number of subscribers who have received local service
at any time during a month in addition to a ban on the delivery of any station's signal outside its
DMA and a provision that any station may unilaterally terminate the agreement at any time on or
after the FCC's 'must-carry' regulations become effective.
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broadcasters are trying to use the local-into-Iocal retransmission consent requirement as leverage

to nullify the copyright license for retransmission of distant signals.

Furthermore, a few stations, notably broadcasters in North Carolina and

Connecticut, are demanding local retransmission of additional stations as a condition to their

consent - a particularly onerous requirement given that EchoStar must devote one nationwide

channel for each additional station - not just local capacity.3

In a few cases, broadcasters are demanding monetary compensation other than a

monthly subscriber fee. For example, one large broadcaster in California is requesting that

EchoStar sponsor a "Leadership Award" in the amount of$125,000 per year as well as commit

40% of its local advertising budget to that broadcaster's stations in the relevant DMAs. Another

broadcaster in Texas is seeking an annua1 advertising commitment from EchoStar of $250,000

per station, as an alternative to its requested 50 cent per subscriber per month fee. One other

major broadcaster with stations across the country is requesting a $.50 per subscriber per month

fee or a reduced fee plus an unspecified "bounty" from all EchoStar hardware sales resulting

from that broadcaster's referral.

As EchoStar demonstrated in its comments, such onerous terms and conditions

are well beyond those which cable operators have obtained for the retransmission of local

signals.4 They are also well beyond anything that could be considered to be based on

In the case ofthe broadcaster from North Carolina, EchoStar would have to
accept such a condition in return for an unspecified reduction in the amount of the monthly per
subscriber fee. In the case of the Connecticut broadcasters, the carriage requirement would be on
top of an unreduced monthly per subscriber fee.

4 Comments of EchoStar, 2-9 (filed Jan. 12,2000).
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competitive marketplace considerations - the underlying requirement for differential terms and

conditions in the statute itself.5 In other words, EchoStar's experience to date strongly indicates

that local broadcasters are attempting to leverage their significant market power to gain an anti

competitive advantage. The Commission must not permit the broadcasters to do so.

Additionally, and even more ominously, one broadcaster has refused outright to

offer EchoStar retransmission consent on any terms. According to this broadcaster, EchoStar has

"stolen" its signal in the past and now it is its "tum" to "make things hard" on EchoStar. This

position confirms EchoStar's view, articulated in its comments, that broadcasters are using - and

will continue to use - baseless allegations as an excuse to withhold their retransmission consent.6

The Commission must make absolutely clear that such blatant refusals to deal are anti

competitive and thus strictly prohibited.

5

6

21,2000).

SHVIA, to be codified at 47 U.S.c. § 325(b).

Comments of EchoStar, 20-21; Reply Comments of EchoStar, 16-20 (filed Jan.

- 4-



David K. Moskowitz
Senior Vice President

and General Counsel
EchoStar Satellite Corporation
5701 South Santa Fe
Littleton, CO 80120
303/723-1000

Dated: February 11,2000

By:

Respectfully submitted,

EchoStar Satellite Corporation

Philip L. Malet
Pantelis Michalopoulos
Colleen Sechrest
Steptoe & Johnson LLP

1330 Connecticut Avenue, N.W.
Washington, D.C. 20036
202/429-3000

Counsel for EchoStar Satellite Corporation
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DECLARATION

I, David K. Moskowitz, hereby declare under penalty of perjury that the foregoing

is true and correct to the best of my knowledge.

David K. Moskow' z
Senior Vice President and

General Counsel
EchoStar Satellite Corporation
5701 South Santa Fe
Littleton, CO 80120
(303) 723-1000

Dated: February 11, 2000



CERTIFICATE OF SERVICE

I, Colleen Sechrest, hereby declare that copies of the foregoing Supplemental

Information of EchoStar Satellite Corporation were sent this 11 th day ofFebruary, 2000 by

messenger to the following:

Chairman William E. Kennard
Federal Communications Commission
The Portals
445 Twelfth Street, S.W. - Room 8B-201
Washington, D.C. 20554

Commissioner Michael K. Powell
FederaJ Communications Commission
The Portals
445 Twelfth Street, S.W. -- Room 8A-204
Washmgton, D.C 20554

Commissioner Gloria Tristani
Federal Communications Commission
The Portals
445 Twelfth Street, S.W. -- Room 8C-30:~

Washington, D.C. 20554

Donald Abelson, Bureau Chief
International Bureau
Federal Communications Commission
The Portals
445 Twelfth Street, S.W. -. Room 6··C723
Washington, D.C. 20554

Eloise Gore
Cable Services Bureau
Federal Communications Commission
The Portals

445 Twelfth Street, S.W. - Room 4A726
Washington, D.C. 20554

Commissioner Susan Ness
Federal Communications CommiSSIOn
The Portals
445 Twelfth Street, S.W. - Room 8B-l115
Washington, D.C. 20554

Commissioner Harold W. Furchtgott-Roth
Federal Communications Commission
The Portals
445 Twelfth Street, S.W. -- Room SA-302
\Vashington, D.C. 20554

Deborah Klein
Cable Services Bureau
Federal Communications Commission
445 Twelfth Street, S.W. - Room 3-C830
Washington, D.C. 20554

Deborah Lathen
Chief, Cable Services Bureau
Federal Communications Commission
445 Twelfth Street, S.W. - Room 3-C830
Washington, D.C. 20554

Donald Fowler, Jr
Cable Services Bureau
Federal Communications Commission
The Portals
445 Twelfth Street, S.W. - Room 3-C7365
Washington, D.C. 20554



Rosalee Chiara
International Bureau
Federal Communications Commission
The Portals
445 Twelfth Street S.W. - Room 6-A521
Washmgton, D.C. 20554

Andrew R. Paul
Senior Vice President
Andrew S. Wright
Vice President
Government & Legal Affairs
Satellite Broadcasting & Communications

Association
225 Reinekers Lane, Suite 600
Alexandria, VA 22314

Kurt A. Wimmer
Covington & Burling
1201 Pennsylvania Avenue. N.W.
P.O. Box 7566
Washington, D.C. 20044-7566
Counsel for the CBS Television Network
Affiliates Association and the
/vBC Television Affiliates Association

James U. Troup
Robert J. Ungar
Arter & Hadden
1801 K Street, N.W., Suite 400K
Washington, D.C.
Counsel for LEXCOM Cable

Daniel L. Brenner
Diane B. Burstein
Michael S. Schooler
National Cable Television Association
1724 Massachusetts Avenue, N.W.
Washington, D.C. 20036

--------------------
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William Johnson
Cable Services Bureau
Federal Communications Commission
The Portals
445 Twelfth Street, S.W.- Room 3-C742
Washington, D.C. 20554

Wade H. Hargrove
Brooks, Pierce, McLendon, Humphrey

& Leonard, LL.P.
1600 First Union Capital Center (27601)
P. O. Box 1800
Raleigh, North Carolina 27602
Counsel for the ABC Television
Affiliates Association and the
Fox Television Affiliates Association

William B. Barfield
Thompson T. Rawls, II
Bellsouth Corporation,
Bellsouth Interactive ltfedia Services, Inc.
and Bellsouth Wireless Cable, Inc.
Suite 1800
1155 Peachtree Street, N.E.
Atlanta, Georgia 30309 .

Gary M. Epstein
James H. Barker
Kimberly S. Reindl
Latham & Watkins
1001 Pennsylvania Avenue, N.W.
Suite 1300
Washington, D.C. 20004-2505
Counsel for DIRECTV, Inc.

Daniel L. Poole
Norman G. Curtright
U S WEST, Inc.
1020 19th Street, N.W.
Washington, D.C. 20036



Ellen S. Agress
Molly Pauker
Fox Television Stations, Inc.
5151 Wisconsin Avenue, N.W.
Washington, D.C. 20016

Paul J. Sinderbrand
Robert D. Primosch
Wilkinson Barker Knauer, LLP
2300 N Street, N.W., Suite 700
Washington, D.C. 20037
Counsel for The Wireless Communications
Association International, Inc.

Lawrence R. Sidman
.J essiea Wallace
Verner, Liipfert, Bernhard, McPherson

& Hand, Chtd.
q01 15th Street, N.W.
Suite 700
Washington, D.C. 20005
Counsel for The Walt Disney Company

Thomas P. Olson
Wilmer, Cutler & Pickering
2445 M Street, N.W.
Washington, D.C. 20037-1420
Counsel for National Association

ofBroadcasters

Henry L. Baumann
Benjamin F. P. Ivins
National Association ofBroadcasters
1771 N Street, N.W.
Washington, D.C. 20036
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Eric E. Breisach
Christopher C. Cinnamon
Lisa Chandler Cordell
Bienstock & Clark
5360 Holiday Terrace
Kalamazoo, Michigan 49009
Counsel for American Cable Association

Marvin Rosenberg
Patricia Y. Lee
Elisa A. Nemiroff
Holland & Knight LLP
2100 Pennsylvania Avenue, N.W.
Suite 400
Washington, D.C. 20037-3202
Counsel for Local TV On Satellite, LLC

Alan N. Braverman
Sf. Vice President and General Counsel

Sam Antar
Vice President, Law and Regulation
ABC, Inc.
77 West 66th Street
New York, NY 10023

Richard Cotton
Diane Zipursky
1299 Pennsylvania Avenue, N.W.
Washington, D.C. 20004
Counsel for National Broadcasting

Company, Inc.

Howard F. Jaeckel
CBS Corporation
51 W. 52nd Street
New York, NY
Marc W. Johnson
Suite 1200
600 New Hampshire Avenue, N.W.
Washington, D.C. 20037



James J. Popham
Vice President, General Counsel
Association ofLocal Television

Stations, Inc.
1320 19th Street, N.W., Suite 300
Washington, D.C. 20036

Colleen Sechrest
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